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 1.  TIME:  9:00   CASE#: MSC14-02052 
CASE NAME: WARNER VS. FRY'S ELECTRONICS 
HEARING ON MOTION TO/FOR AWARD OF ATTORNEYS’ FEES AND COSTS 
FILED BY ALEXANDER WARNER 
* TENTATIVE RULING: * 
 
See line 2. 

  

  
 2.  TIME:  9:00   CASE#: MSC14-02052 
CASE NAME: WARNER VS. FRY'S ELECTRONICS 
HEARING ON MOTION TO/FOR APPROVAL OF PAGA SETTLEMENT FILED BY 
ALEXANDER WARNER 
* TENTATIVE RULING: * 
 
  Alexander Warner moves for approval of the settlement of his PAGA suit against Fry’s 

Electronics, Inc.  Separately, he moves for approval of his attorney’s fees, costs, and 

representative incentive payments.  Defendant Fry’s Electronics moves to seal certain 

documents to be filed with the Court in support of the motion to approve the settlement.  The 

Court will consider the motions together.   

 This motion initially was heard on July 16, 2020, based on a tentative ruling issued on 

July 15, 2020.  After that hearing, the Court requested supplemental submissions and continued 

the hearing to this date. 

A. Background of the Case and Terms of Settlement 

This a PAGA case (not a class action), alleging violations of the Labor Code concerning 

a number of issues.  The primary issue concerns a “Pay Calculation Agreement,” under which 

salespersons paid on commission whose commission in a given pay period fell below minimum 

wage would be paid minimum wage for that period, but the difference would be treated as an 

advance and deducted from future commissions.  Plaintiff also raises claims that Fry’s failed to 

provide rest periods and meal periods, underpaid wages (based on off-the-clock time when the 

store was closing), vacation pay, indemnification for clothing worn at work, and other claims 

deriving from those violations, e.g., failure to provide accurate wage statements.  

The litigation, filed in 2014, has had a long and tortuous path through two superior 

courts, arbitration, and the Court of Appeal, which will not be repeated here.  It is enough to say 

that the matter has been vigorously litigated.  

The matter also settles another case not pending in this Court: Waraich v. Fry’s 

Electronics, Inc.  (Santa Clara County Superior Court.) A third case, Chornomud v. Fry’s 
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Electronics, Inc. (Los Angeles County Superior Court) also was involved at one point, but the 

status of that case is not clear.   

The total settlement payment is $2,700,000.  Plaintiff proposes that the funds be 

allocated $999,000 to attorney fees (about 37%), $58,565.52 to litigation costs, and up to 

$70,000 for costs of the settlement administrator, Rust Consulting, and two $5,000 

representative service payments to Mr. Warner and Mr. Waraich.  The net after these 

deductions (about $1.6 million) would be PAGA payments, 75% of which will be paid to the 

LWDA, and 25% to the aggrieved employees.  Within this fund, there will be an allocation of 

$500,000 to the “Warner employees” and the remainder to the “Waraich” employes.  Allocations 

to the aggrieved employees will be made based on the number of pay periods worked in a given 

time period (and the Warner/Waraich allocation).  No other effort will be made to determine 

whether particular employees were more damaged or affected by particular alleged violation.  

As plaintiff points out, since the Supreme Court’s decision in ZB, N.A. v. Superior Court (2019) 8 

Cal.5th 175, a PAGA action cannot recover back wages on the employees’ behalf. 

The administrator would use a mailing list compiled based on data obtained from 

defendants to send the appropriate checks.  Checks not returned but not cashed after 160 days 

would be void, and the proceeds would be provided to the State’s unclaimed property fund. 

The agreement, in Paragraph 5.1, contains a broad release provision that apparently 

releases virtually every imaginable PAGA claim (except for the carve-out for the Garcia seating 

case).  Ordinarily, a plaintiff may resolve only those claims that it can bring, which under PAGA 

means only those identified in a PAGA notice.   

The record includes documentation of provision of PAGA notices to the LWDA, for the 

original complaint, the Third Amended Complaint, and the settlement.  

While the Court initially was concerned that the estimated cost of administration 

($61,413) seemed higher than is typical for this type of settlement (i.e., with no claims 

procedure), the record indicates that the number of persons receiving notice is quite large, 

which sufficiently accounts for the cost. 

Mr. Warner and Mr. Waraich have provided a somewhat broader release, covering their 

individual claims.  (Par. 5.2.) 

B. Standards for Review of a PAGA Settlement 

While there is no binding authority concerning the proper standard of review of a PAGA 

settlement, one federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. 

(N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action 

settlements that included PAGA claims in part because the plaintiffs’ claims added up to as 

much as $1 billion in PAGA penalties but parties settled those claims for $1 million, or 0.1% of 

their alleged maximum value.  As the court stated, “where plaintiffs bring a PAGA representative 

claim, they take on a special responsibility to their fellow aggrieved workers who are effectively 

bound by any judgment. [citation omitted] Such a plaintiff also owes responsibility to the public 

at large; they act, as the statute's name suggests, as a private attorney general, and 75% of the 
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penalties go to the LWDA ‘for enforcement of labor laws . . . and for education of employers and 

employees about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, 

the LWDA itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, 

the relief provided for under the PAGA be genuine and meaningful, consistent with the 

underlying purpose of the statute to benefit the public[.]”  The Uber Techs court noted that “a 

court may reduce the penalty when ‘to do otherwise would result in an award that is unjust, 

arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  

Nonetheless, the court noted that the plaintiff had provided no “coherent analysis” to justify the 

“relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

C. Application to this settlement 

Counsel has provided an extensive discussion of the issues arising in the case, and the 
potential risks of continued litigation.  These include legal issues, proof problems, the fact that 
the commissions advance policy was discontinued in December of 2015, and the potential 
insolvency of Fry’s. 

Accordingly, there is substantial reason here for the parties to reach a compromise. 

D. Attorney Fees, Costs, and Representative Service Award 

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action 

may recover attorney’s fees.  Plaintiffs seek $999,000.  While this is about 37% of the recovery, 

the fee is put forward on a lodestar basis. Thus, the issue is whether the hours spent and the 

hourly rates are reasonable.  Because no multiplier is sought, the Court need not consider 

factors typically considered in such cases.   

Where fees are based on a percentage of the common fund, this Court follows Lafitte v. 

Robert Half International (2016) 1 Cal.5th 480, 503, and conducts a lodestar cross-check as a 

way to determine whether the percentage allocated is reasonable.  Since the fee request is 

based on a lodestar (not a pre-existing percentage agreement), Lafitte does not apply here. 

Plaintiffs set forth their lodestar fee amount (for both the Warner and Waraich cases) as 

$2,301,958.50, which is more than twice the amount sought in the settlement.  The Court has 

reviewed counsel’s declarations, and while there are some matters concerning the hours and 
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hourly rates that might warrant further examination if the full amount were being sought, there is 

nothing significant enough to potentially result in a reduction to below $999,000.  

The litigation costs appear to be reasonable. 

Plaintiffs also seek representative service awards of $5,000 each, which are common in 
class actions.  The Court is not aware of any authority authorizing them in a PAGA case, 
however.  Moreover, considering the factors discussed by the court in in Clark v. American 
Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807, plaintiffs have provided little 
specific information to justify the requested payments.  As a result, the Court requested 
supplemental briefing on this issue. 

In the supplemental briefing, Plaintiffs offer two theories.  First, they argue that it is 

authorized by analogy to class actions.   The Court, however, is not persuaded that this 

sufficiently authorizes the payment.  Second, it is in exchange for release of plaintiffs’ other 

claims.  Plaintiffs have not provided any explanation of the value of these other claims.   

Plaintiffs note, as the Court suggested, that the statute does not expressly address how 

the 25% plaintiff’s share of the penalties is to be allocated among all of the aggrieved 

employees.  (Iskanian v. CLS Transp. Los Angeles, LLC (2014) 59 Cal.4th 348, 382.)  One court 

has held, however, that the entire 25% share of penalties could not be awarded to the plaintiff.  

(Moorer v. Noble L.A. Events, Inc.  (2019) 32 Cal.App.5th 736, 742-743.)  In Moorer, the plaintiff 

had claim worth about $9,500, yet was collecting penalties of $148,000, and keeping the entire 

employee share, causing the court to be concerned that the plaintiff had lost sight of the fact that 

the purpose of the action is to benefit the public, not private parties.  These amounts do not 

pose that concern.  It is more legally appropriate to take the $5,000 award from the aggrieved 

employees 25% share of penalties, not from the gross settlement.  As plaintiff points out, this 

makes only a modest difference in the numbers. 

E. Motion to Seal Records 

Defendant Fry’s Electronics moves to seal the declaration of Liza Souza, which refers to 

sensitive financial information.  Since the first hearing, Defendant submitted the unredacted 

version, conditionally sealed, pursuant to California Rules of Court, Rule 2.551(b)(4). The 

proposed order, however, merely restates the findings from the Rule of Court, while Rule 

2.550(e)(1)(A) requires that the order “[s]pecifically state the facts that support the findings.”  

Thus, the proposed order must set forth facts, not just conclusions. The material may be sealed 

only if the Court “expressly finds facts that establish (1) There exists an overriding interest that 

overcomes the right of public access to the record; (2) The overriding interest supports sealing 

the record; (3) A substantial probability exists that the overriding interest will be prejudiced if the 

record is not sealed; (4) The proposed sealing is narrowly tailored, and (5) no less restrictive 

means exist to achieve the overriding interest.”    

The Court has reviewed the sealed and unredacted version of the Souza declaration.  

The Court hereby makes all five findings.  The factual basis for all five findings is that the nature 

of the confidential information concerns the financial status of the defendant, that disclosure of 

the information could be harmful and prejudicial to defendant and the presence of the 
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information in a public file could lead to its disclosure, that the information is of no significant 

value to the public generally, that the potential significant harm to defendant would override any 

benefit to the public, and that the only less restrictive means to achieve the requirements has 

already been undertaken, i.e., redaction of only those portions of the declaration containing the 

specific information in question.  Counsel for defendant is directed to prepare an order making 

these findings. 

F. Notice to Other Parties 

In the initial tentative ruling, the Court asked if parties with other PAGA cases raising the 

same claims have been given notice of this proposed settlement.  Plaintiff argues that, based on 

Arias v. Superior Court (2009) Cal.4th 969, notice to a competing PAGA plaintiff is not required.  

Notice is not required by the statute, nor is it required by due process because the other 

plaintiffs “would not be bound by the judgment as to remedies other than civil penalties.”  (Id., at 

987.) 

Similarly, under the similar citizen-suit provisions of Proposition 65, a settlement may bar 

the claims of other private plaintiffs, yet the statute does not require that those other plaintiffs 

receive notice.  (Consumer Advocacy Group v. Exxon Mobil Corp. (2008) 168 Cal.App.4th 675.)  

Indeed, that court specifically noted that whether other plaintiffs should be “given notice and an 

opportunity to intervene” is a matter for the legislature, but was not required “as long as due 

process and the traditional elements of res judicata are satisfied.”  (Id., at 685.)  In that case, 

however, some of the claims the competing plaintiff raised against the settlement were rejected 

on the ground that they constituted a collateral attack on the judgment, because the settlement 

already had been approved by the other court.  (Id., at 683.) The implication is that such 

objections might have been considered on their merits, had the other plaintiff raised them in the 

court reviewing the settlement.   

   But no authority purports to address whether the Court, in exercise of its authority to 

approve the settlement in the public interest, may require notification in a given case.  As noted 

above, “[t]he court cannot surrender its duty to see that the judgment to be entered is a just one, 

nor is the court to act as a mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. 

Bureau v. Superior Court, supra 50 Cal.3d at 664.)  As a general matter, this includes taking 

steps necessary to assure that there is no “reverse auction” among competing plaintiffs, and to 

ascertain whether indeed the settlement would purport to resolve claims still pending in other 

courts.  As a specific matter, the addition of substantial and new claims in the recent PAGA 

notices and Third Amended Complaint in a six year-old, hotly contested matter creates some 

concern that there may be a specific reason for the additions. 

 There are two independent sources of authority for the Court to impose such a 

requirement in a given case.  First, superior courts have authority to address cases raising 

similar issues through the use of the Related Case procedure.  Under California Rule of Court 

Rule 3.300, two cases are related if they “[i]nvolve the same parties and are based on the same 

or similar claims.”  (CRC, Rule 3.300(a)(1).)  In a PAGA case, each plaintiff is standing in the 

shoes of the State, and therefore the plaintiffs are effectively the same for these purposes.  
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Whether the claims are the same depends on the complaints in question. Where two cases 

pending in different superior courts, the judges in the two cases may confer “to determine the 

feasibility and desirability of joint discovery orders and other informal or formal means of 

coordinating proceedings in the cases.”  (CRC, Rule 3.300(h)(2)(A) [emphasis added].) 

Moreover, because the notice of related case is served on the parties to the other matters, it at 

least gives them notice of the pending action, which enables the other parties to make their own 

efforts to follow the progress of the case. 

Second, the court has express authority [t]o amend and control its process and orders so 

as to make them confirm to law and justice.”  (Code of Civil Procedure, § 128(a)(8).) As the 

court stated in Board of Supervisors v. Superior Court (1994) 23 Cal.App.4th 830, 847-848, 

courts also “have a broad inherent power to control, supervise, and administer matters before 

them. … Courts are thus authorized to fashion new remedial procedures when it is advisable to 

do so, in order to deal with new issues or protect the rights of the parties.” (Internal citations 

omitted.) 

While this would not permit the court to order something contrary to law, or beyond its 

authority or jurisdiction, nothing of that nature is contemplated by the procedure here, which is 

simply that any other plaintiff representing the State, whose case will be terminated by virtue of 

this settlement, be given notice, so that the Court may be better informed as to whether the 

settlement is in the public interest.   

Indeed, Fry’s points out that it initially complied with the Notice of Related Case 

procedure, but argues that the Rule imposes no ongoing obligations.  Fry’s identifies three 

cases as to which notice was given, Hutchinson v. Fry’s Electronics, Inc. (San Diego County 

Superior Court), Steffan v. Fry’s Electronics, Inc. (Santa Clara County Superior Court) and Niko 

v. Fry’s Electronics, Inc. (Santa Clara County Superior Court).  Fry’s also notes that the prior 

Judge assigned to this matter “constructed a special protocol requiring Fry’s to provide notice of 

any settlement that could potentially extinguish the PAGA claims asserted by Warner in 

advance of any hearing on a motion brought … to approve such settlement.”  This actually 

supports giving notice to other plaintiffs, because it shows that Warner previously enjoyed the 

same courtesy that the Court is giving to other plaintiffs. (The record does not indicate whether 

the courts in those other cases imposed similar obligations.) 

As to the formerly separate case of Waraich v. Fry’s Electronics, Inc.  (Santa Clara 

County Superior Court), the matter has been folded into this case.  Thus, Mr. Waraich and his 

counsel not only have notice, they are parties to the resolution.  A third case, Chornomud v. 

Fry’s Electronics, Inc. (Los Angeles County Superior Court) also was involved at one point, but 

the status of that case is not clear.    

Accordingly, the Court does not hold that notice is required as a matter of law in every 

case, but that the law gives the Court the authority to require such notice in an individual case 

where it deems it necessary to properly determine whether the settlement is consistent with 

public policy.  In this case, the facts that these other matters have existed for some time, that 

this settlement is intended to and will effectively terminate those actions, that the court 
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previously required Fry’s to give notice to Warner of any settlements with other plaintiffs, and 

that this action was recently expanded to cover violations that it had not previously 

encompassed, all indicate that such notice is justified. 

The parties’ reluctance to do what they presumably view as opening up a can of worms 

is understandable and is shared by the Court.  Thus, the Court emphasizes the limits of its 

order. The other plaintiffs do not have veto power. Their consent is not needed.  The procedure 

is not for their benefit, but for the benefit of the public and to assist the Court in assuring that the 

settlement is consistent with public policy.   

G. Conclusion 

Fry’s is ordered to give notice to plaintiff’s counsel in the Hutchinson, Steffan, and Niko 

cases, and the Chornomud case (if it still exists), and any other case it has learned of as to 

which the proposed settlement would have preclusive effect.  The notices are to be served 

within 14 days of this order.  It need only advise of (and attach) the settlement as submitted to 

the Court, include the order requiring notice, and advise the recipients that the Court will hold 

the settlement until 21 days after service, after which the settlement will be approved in the 

absence of any order to the contrary.  It is up to the recipients to decide whether and how to 

make any objections.  Fry’s is to file proof of service of this notice within five days after service.  

Accordingly, the motion will be held by the Court, pending proof of notice, and any 

possible response by other plaintiffs. 

 

  

 3.  TIME:  9:00   CASE#: MSC14-02052 
CASE NAME: WARNER VS. FRY'S ELECTRONICS 
HEARING ON MOTION TO/FOR SEAL DECLARATION FILED BY FRY'S 
ELECTRONICS, INC. 
* TENTATIVE RULING: * 
 
 See line 2. 

  

 4.  TIME:  9:00   CASE#: MSC18-02253 
CASE NAME: DAVIS VS GROCERY DELIVERY/INSP 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESPONSES TO SROGS, SET 
ONE FILED BY AVIS DAVIS 
* TENTATIVE RULING: * 
 
 Vacated by stipulation. 
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 5.  TIME:  9:00   CASE#: MSC20-00706 
CASE NAME: SHAHAR VS. SHEFAYEE JR. 
HEARING ON DEMURRER TO COMPLAINT of SAHAR FILED BY SAID SHEFAYEE 
JR 
* TENTATIVE RULING: * 
 
 Off calendar.  No proof of service of the moving papers has been filed. 

  

 6.  TIME:  9:00   CASE#: MSC20-00718 
CASE NAME: JOHNSON VS. AMSPEC, LLC 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION & STAY ACTION FILED 
BY AMSPEC, LLC 
* TENTATIVE RULING: * 
 
 Defendant AmSpec, LLC’s Motion to Compel Arbitration and Stay Action pending 
Arbitration is granted. 
 
Background 
 Plaintiff Laurie Johnson is a former employee of Defendant AmSpec, LLC, a New Jersey 
limited liability company.  Plaintiff worked as a Billing Administration Specialist from about June 
26, 2019 to December 9, 2019.   
 
 Plaintiff alleges nine causes action against AmSpec involving wage and hour claims, 
including failure to provide meal periods, failure to authorize and permit rest periods, failure to 
pay overtime wages, failure to pay minimum wage, and several other causes of action. 
 
  Plaintiff seeks to represent a class of consisting of all current and former non-exempt 
employees of Defendant in the State.  She also seeks to represent aggrieved employees as 
private attorney general on behalf of the State of California.  
 
 
Motion 
 Upon the start of her employment, and as condition of employment, Plaintiff was 
required to sign and consent to Defendant’s Payroll Dispute Resolution and Arbitration 
Agreement.  (DeBaro Decl., Exh. A, ¶¶3, 8.)   Prior to this motion, Defendant provided Plaintiff’s 
counsel with a copy of the Arbitration Agreement.  Plaintiff has not agreed to submit her claims 
to arbitration. (Hayes Decl., ¶2.)   Defendant AmSpec brings this motion to compel arbitration on 
the ground Plaintiff is a party to a binding arbitration agreement in which both parties agreed 
that all payroll and wage and hour claims arising out of Plaintiff’s employment would be resolved 
on an individual basis through binding arbitration. Class actions and collective actions are not 
permissible under the Agreement.  Defendant is not seeking dismissal or motion to compel 
arbitration of Plaintiff’s PAGA claim at this time. 
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 Plaintiff opposes the motion on the ground the Agreement is unenforceable because it 
was unconscionable at the time it was made.  (See Armendariz v. Foundation Health Psychcare 
Services, Inc. (2000) 24 Cal.4th 83.) "The prevailing view is that [procedural and substantive 
unconscionability] must both be present in order for a court to exercise its discretion to refuse to 
enforce a contract or clause under the doctrine of unconscionability." (Armendariz v. Foundation 
Health Psychcare Services, Inc. (2000) 24 Cal.4th 83, 114.) Plaintiff argues the Agreement is 
both procedurally and substantively unconscionable. 
 
 “In general, arbitration agreements are enforceable, except when legal or equitable 
grounds exist to void a contract. [Citation.] In California, petitions to compel arbitration are 
resolved in a summary proceeding. [Citation.]  The petitioner bears the burden of proving that an 
agreement to arbitrate exists, and the opponent has the burden of proving the facts of any 
defense to enforceability. [Citation].” (Chin v. Advanced Fresh Concepts Franchise Corp. (2011) 
194 Cal.App.4th 704, 708.) 
 
 
Application of Federal Arbitration Act   
 
 The FAA places arbitration agreements on equal footing with other contracts.  "Section 
2 [9 USCS § 2] is a congressional declaration of a liberal federal policy favoring arbitration 
agreements, notwithstanding any state substantive or procedural policies to the contrary.” (Perry 
v. Thomas (1987) 482 U.S. 483, 489.)  “The ‘principal purpose’ of the FAA is to ‘ensur[e] that 
private arbitration agreements are enforced according to their terms.’” (AT&T Mobility LLC v. 
Concepcion (2011) 563 U.S. 333, 344.)    
 
 Here, the Arbitration Agreement expressly provides, ‘[t]this Agreement, in all respects, 
and any arbitration award that may result from this Agreement, shall be governed by the Federal 
Arbitration Act (FAA).” (DeBaro Decl., Exh. A, ¶11.)   The Agreement does not contain any opt-
out provision.  In addition to the FAA provision, Plaintiff’s employment with AmSpec affected 
interstate commerce.  AmSpec provides testing for products that are transported throughout the 
country, including biofuel, petroleum, petrochemical and agricultural commodities.  
 
  The U.S. Supreme Court has interpreted the term "involving commerce" in the FAA “as 
the functional equivalent of the more familiar term ‘affecting commerce’--words of art that 
ordinarily signal the broadest permissible exercise of Congress' Commerce Clause power. 
(Allied-Bruce Terminix Cos., 513 U.S., at 273-274, 130 L Ed 2d 753, 115 S Ct 834.) Because 
the statute provides for ‘the enforcement of arbitration agreements within the full reach of the 
Commerce Clause,’ [citation], it is perfectly clear that the FAA encompasses a wider range of 
transactions than those actually ‘in commerce’--that is, ‘within the flow of interstate commerce…’ 
[Citation.]” (Citizens Bank v. Alafabco, Inc. (2003) 539 U.S. 52, 56.)    
 
 Plaintiff argues the FAA is inapplicable because the Agreement does not expressly 
adopt the FAA procedural provisions.  Plaintiff cites to Valencia v. Smyth (2010) 185 
Cal.App.4th 153, 173.) In Valencia, the parties agreed to the arbitration provision in a standard 
residential purchase agreement.  The agreement provided that arbitration could be compelled 
under the California Code of Civil Procedure and that interpretation of the agreement was to be 
governed by the Federal Arbitration Act (FAA).  In essence, the parties did not expressly adopt 
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the procedural rules of the FAA.  The plaintiffs brought an action against the real estate broker 
who sought to compel arbitration.  Based on the involvement of nonparties to the arbitration 
agreement, the trial court invoked its authority under Code Civ. Proc., § 1281.2, subd. (c), and 
denied arbitration, joining all parties in a single action to be adjudicated in court.  “The Federal 
Arbitration Act (FAA) (9 U.S.C. §§ 1–16) does not permit a trial court to stay or deny arbitration 
in those circumstances.” (Valencia v. Smyth (2010) 185 Cal.App.4th 153, 157.)     
 
 The agreement in Valencia provided that interpretation of the agreement was to be 
governed by the Federal Arbitration Act (FAA), but the agreement did not expressly incorporate 
the procedural provisions of the FAA, which do not apply in state court unless the parties 
expressly adopt them. The appellate held, that “by adopting the FAA for purposes of contract 
interpretation, the parties did not displace the procedural provisions of the CAA.” (Valencia v. 
Smyth (2010) 185 Cal.App.4th 153, 157.) 
 
 Unlike Valencia, the Agreement here provides, “The parties agree to follow the AAA 
Employment Arbitration Rules and Mediation Procedures…”  (DeBaro Decl., Exh. A, ¶7.)  It 
further states, “This Agreement, in all respects, any arbitration award that may result from this 
Agreement, shall be governed by the Federal Arbitration Action (FAA).”  (Exh. A., ¶11.) The 
Court finds the Agreement is governed by the FAA and the language cited above is sufficient to 
incorporate the procedural rules of the FAA. 
 
 
Threshold Question of Arbitrability 
 
 “Although the Court has also long recognized and enforced a "liberal federal policy 
favoring arbitration agreements," [citation], it has made clear that there is an exception to this 
policy: The question whether the parties have submitted a particular dispute to arbitration, i.e., 
the "question of arbitrability," is "an issue for judicial determination [u]nless the parties clearly 
and unmistakably provide otherwise." (Howsam v. Dean Witter Reynolds (2002) 537 U.S. 79, 
83.)    
 
  “Generally, in deciding whether to compel arbitration, a court must determine two 
‘gateway’ issues: (1) whether there is an agreement to arbitrate between the parties; and (2) 
whether the agreement covers the dispute. [Citation.]  However, these gateway issues can be 
expressly delegated to the arbitrator where ‘the parties clearly and unmistakably provide 
otherwise.’”  (Brennan v. Opus Bank (9th Cir. 2015) 796 F.3d 1125, 1130.)   
  
 Parties to an arbitration agreement may agree to delegate to the arbitrator, instead of a 
court, questions regarding the enforceability of the agreement.  (Tiri v. Lucky Chances, 
Inc. (2014) 226 Cal.App.4th 231, 241.) “There are two prerequisites for a delegation clause to 
be effective. First, the language of the clause must be clear and unmistakable. (Rent-A-Center, 
supra, 561 U.S. at p. 69, fn. 1.) “[A] party seeking to enforce a delegation clause must show that 
it was clear and unmistakable, and silence or ambiguity will be deemed insufficient.  (Tiri v. 
Lucky Chances, Inc. (2014) 226 Cal.App.4th 231, 242.)  Second, the delegation must not be 
revocable under state contract defenses such as fraud, duress, or unconscionability.”  (Tiri v. 
Lucky Chances, Inc. (2014) 226 Cal.App.4th 231, 242.)    
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 Here, Defendant argues the Agreement expressly incorporates the arbitration of rules of 
the American Arbitration Association. By incorporating the AAA rules, the parties “clearly and 
unmistakably” provided that the arbitrator—and not the Court—must decide all gateway issues. 
(See Brennan v. Opus Bank (9th Cir. 2015) 796 F.3d 1125, 1130.) AAA Rule 6 provides, “the 
arbitrator shall have the power to rule on his or her own jurisdiction, including any objections 
with respect to the existence, scope or validity of the arbitration agreement.”  “Under general 
California rules of contract interpretation, matters like the AAA rules can be incorporated into a 
contract by reference provided the incorporation is clear and the incorporated rules are readily 
available.  (Ulbrich v. Overstock.com, Inc. (N.D.Cal. 2012) 887 F.Supp.2d 924, 932-933.) 
Therefore, Defendant argues that any dispute regarding the scope or validity of the agreement 
must be resolved by the arbitrator.  Defendant argues the Court’s analysis needs to go no 
further; the arbitrator should decide whether Plaintiff’s claims are arbitrable.  
  
 
Plaintiff Challenges the Arbitration Agreement as a Whole   
 
 Plaintiff does not address the issue of whether the question of arbitrability is decided in 
this instance by the court or the arbitrator.  Instead, Plaintiff argues the Agreement is 
unenforceable because it is both procedurally and substantively unconscionable. “The party 
resisting arbitration bears the burden of proving unconscionability.” (Pinnacle Museum Tower 
Assn. v. Pinnacle Market Development (US), LLC (2012) 55 Cal.4th 223, 247.)  
“Unconscionability analysis begins with an inquiry into whether the contract is one of adhesion. 
[Citation.] ‘The term [contract of adhesion] signifies a standardized contract, which, imposed and 
drafted by the party of superior bargaining strength, relegates to the subscribing party only the 
opportunity to adhere to the contract or reject it.’”  (Armendariz v. Foundation Health Psychcare 
Services, Inc. (2000) 24 Cal.4th 83, 113.)   
 
 Here, Plaintiff had “no real negotiation” and lacked a meaningful choice as to whether to 
agree to the Agreement.  Defendant is a large employer with a national presence in a superior 
bargaining position to Plaintiff.  Plaintiff was a single hourly employee, who would have been 
denied employment if she had refused to execute all of the on-boarding documents. As Plaintiff 
has argued, the contract is one of adhesion. 
 
 “It is well settled that adhesion contracts in the employment context, that is, those 
contracts offered to employees on a take-it-or-leave-it basis, typically contain some aspects of 
procedural unconscionability.  (Serpa v. California Surety Investigations, Inc. (2013) 215 
Cal.App.4th 695, 704.) “A finding of a contract of adhesion is essentially a finding of procedural 
unconscionability.” (Flores v. Transamerica HomeFirst, Inc., supra, 93 Cal.App.4th at p. 853.)   
 
 In further support of her claim of procedural unconscionability, Plaintiff notes the 
employer failed to provide a copy of the AAA rules or explained where to view the rules.  Plaintiff 
also claim the Agreement failed to provide notice of waiver of substantive rights and did not 
explain the disadvantages of arbitration.  There was no advice to consult a lawyer.    
 
 “Although procedural unconscionability alone does not invalidate a contract, its existence 
requires courts to closely scrutinize the substantive terms ‘to ensure they are not manifestly 
unfair or one-sided.’ [Citation.]” (OTO, L.L.C. v. Kho (2019) 8 Cal.5th 111, 130.) “‘The ultimate 
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issue in every case is whether the terms of the contract are sufficiently unfair, in view of all 
relevant circumstances, that a court should withhold enforcement.’ [Citation.]” (Baltazar v. 
Forever 21, Inc. (2016) 62 Cal.4th 1237, 1245.)   
 
 Plaintiff argues the Agreement is substantively unconscionable, which focuses on the 
one-sidedness and unfairness of the agreement.  (Sanchez v. Valencia Holding Co., LLC (2015) 
61 Cal.4th 899, 910-911.) Plaintiff argues the Agreement lacks mutuality.  An arbitration 
agreement lacks ‘basic fairness and mutuality if it requires one contracting party, but not the 
other, to arbitrate all claims arising out of the same transaction or occurrences ….’ [Citation.]”    
(Serafin v. Balco Properties Ltd., LLC (2015) 235 Cal.App.4th 165, 181.) Here, the Agreement 
covers only “wage and hour” claims, which are claims only an employee would bring.  The 
Agreement sets forth no agreement by the employer to arbitrate anything against the employee. 
Only the employer can propose that the agreement be terminated or amended. (Ex. A, ¶10) The 
Agreement provides for attorney’s fees to the moving party for successfully obtaining an order 
compelling performance, which is an order only the employer would seek, (Exh. A, ¶ 8.) 
Moreover, Plaintiff argues the Agreement makes the arbitrator’s award binding and final and 
does not provide for judicial review.  (Exh. A, ¶7. e.)  The Court in Armendariz requires at least a 
limited form of review.  (Armendariz, supra at p.91.)   
 
  
Plaintiff’s Unconscionability Challenge Not Directed to the Delegation Agreement 
 
 While Plaintiff has set forth her arguments regarding unconscionability of the Arbitration 
Agreement as a whole, there are no challenges made directly to the delegation provision. The 
U.S. Supreme Court explained in Rent-A-Center, West, Inc. v. Jackson (2010) 561 U.S. 63, 73,  
that any claim of unconscionability must be specific to the delegation clause.  In that case, the 
plaintiff challenged the arbitration agreement as a whole as unconscionable, but failed to direct 
his claim of unconscionability specifically to the delegation clause, and thus delegation of the 
issue to the arbitrator was upheld in that case. (Pinela v. Neiman Marcus Group, Inc. (2015) 238 
Cal.App.4th 227, 242.) 
 
 In Rent-A-Center, the underlying contract was itself an arbitration agreement, but the 
Supreme Court held that it made no difference in terms of severability of the delegation 
provision.  It explained, “Application of the severability rule does not depend on the substance of 
the remainder of the contract. Section 2 [9 U.S.C. § 2] operates on the specific “written 
provision” to “settle by arbitration a controversy” that the party seeks to enforce. Accordingly, 
unless [the plaintiff] challenged the delegation provision specifically, we must treat it as valid 
under § 2, and must enforce it under §§ 3 and 4, leaving any challenge to the validity of the 
Agreement as a whole for the arbitrator. (Rent-A-Center, W., Inc. v. Jackson, supra 561 U.S. at 
72.)    
 
  Like the agreement in Rent-A-Center, the contract at issue here is itself an arbitration 
agreement. “The court held that in such a case, a party's challenge to the arbitration agreement 
does not invalidate the delegation clause, and therefore the arbitrator, and not a court, must 
consider any challenge to the arbitration agreement as a whole. (Rent-A-Center, at p. 
71.) Stated another way, Rent-A-Center acknowledges that while courts may consider 
enforceability challenges specific to delegation clauses, the arbitrator is to consider challenges 
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to the arbitration agreement as a whole. (Id. at p. 73.)”  (Tiri v. Lucky Chances, Inc. (2014) 226 
Cal.App.4th 231, 240.)    
 
 As the Supreme Court explained, any claim of unconscionability must be specific to the 
delegation clause. Since Plaintiff’s challenges the whole agreement and not the delegation 
provision, under Rent-A-Center, the delegation agreement is enforceable and the arbitrator 
decides the question of arbitrability. On this basis, the Court grants the motion to compel 
arbitration.  The issue of arbitrability has been validly delegated to the arbitrator.  The arbitrator 
may decide Plaintiff’s claim that the Agreement is unconscionable and therefore unenforceable. 
 
 
Plaintiff’s UCL Claims and PAGA Claims 
 
    Plaintiff argues her UCL claims are not covered under the Agreement. She claims the 
Agreement provides that, “…nothing in this agreement will affect… the ability of either party to 
seek injunctive relief.”  Plaintiff’s complaint seeks injunctive relief for her causes of action for (1) 
failure to provide records in violation of Labor Code §§ 226 and 1198 and Wage Order 5, and 
(2) violation of the Unfair Competition Law.   
 
 Defendant argues that the language Plaintiff quoted is not found anywhere in the 
Agreement.  Instead ¶7c states, “The arbitrator may grant any relief that could be granted by 
such a court, but will no power to grant any other relief.   
 
 Plaintiff has not met her burden of demonstrating the claim for injunctive relief is not 
covered under the Agreement, because there is no indication whether it is injunctive relief on 
behalf of the public, or only protecting her private interests.  (Clifford v. Quest Software, Inc. 
(2019) 38 Cal.App.5th 745, 747.)  Nonetheless, like the other issues, this contention has been 
delegated to the arbitrator, and therefore will not be decided by the Court. 
 
            With respect to the PAGA claims, however, the claim does not belong to the plaintiff, but 
to the State, and therefore as a matter of law is not subject to arbitration.   
 
Motion for Stay 
 
 Cal. Code Civ. Proc § 1281.4 provides: 
 

If an application has been made to a court of competent jurisdiction, whether in 
this State or not, for an order to arbitrate a controversy which is an issue involved 
in an action or proceeding pending before a court of this State and such 
application is undetermined, the court in which such action or proceeding is 
pending shall, upon motion of a party to such action or proceeding, stay the 
action or proceeding until the application for an order to arbitrate is determined 
and, if arbitration of such controversy is ordered, until an arbitration is had in 
accordance with the order to arbitrate or until such earlier time as the court 
specifies. 
   



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   08/06/20 

 
 

- 14 - 

 Accordingly, Defendant’s motion to stay the action pending arbitration, including the 
PAGA claims, is granted. 
 

 

ADD ON 

 

7.  TIME:  9:00   CASE#: MSC19-02640 
CASE NAME: ALAMMARI VS. OCEAN CITIES PIZZA 
HEARING ON MOTION TOR COMPEL INDIVIDUAL ARBITRATION 
FILED BY HOME COUNTY PIZZA, INC., et al. 
* TENTATIVE RULING: * 
 

Defendants Ocean Cities Pizza, Inc., Home Country Pizza, Inc. Hishmeh Enterprises, 

Inc., and Central Cities Pizza, Inc.’s motion is granted in part.  The Court finds that there is a 

valid arbitration agreement here, which requires arbitration of all claims in the complaint except 

the PAGA claim. Therefore, the parties are ordered to arbitrate causes of action one through 

nine in the complaint. The PAGA claim (cause of action ten) shall be stayed pending conclusion 

of the arbitration. The case management conference set for August 31, 2020, is continued to 

February 5, 2021, 8:30 a.m. 

 Plaintiff filed a class action complaint against the defendants for a number of wage and 

hour violations, including failure to pay overtime, failure to provide meal and rest breaks, as well 

as a claim for unfair business practices, and a PAGA claim.  

Defendants bring this motion to compel arbitration of Plaintiff’s individual claims, strike 

the class claims and stay the PAGA claim. The parties agree that there is a valid arbitration 

agreement between Plaintiff and Defendant Ocean Cities Pizza. (Hishmeh declaration ex. A; 

see also, opposition memorandum p.1.) Both sides also agree that the PAGA claim should be 

stayed pending arbitration.  

A dispute arises over whether the Court should order Plaintiff to arbitrate his claims on 

an individual basis or whether the class claims should be arbitrated. Defendants argue that 

arbitration of the class claims was not contemplated by the agreement and thus, the class  

claims must be dismissed. Plaintiff argues that the arbitration agreement makes it clear that the 

class claims should be arbitrated.  

Before discussing what claims can be arbitrated, the Court notes that it would usually 

decide whether the non-signatory Defendants can be compelled to arbitration. Here, however, 

the non-signatory Defendants requested arbitration and Plaintiff did not object. Given the 

parties’ positions, the Court finds that the non-signatory Defendants and Plaintiff can be ordered 
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to arbitrate this dispute. In making this determination, the Court makes no finding as to whether 

the non-signatory Defendants are employers or in a joint venture with Ocean Cities Pizza.  

The arbitration agreement includes a clause that the “obligation to arbitrate 

includes….dispute[s]… relating to the scope… of this arbitration agreement.” (Hishmeh 

declaration ex. A ¶5.) This clause could be used to raise a question about whether the Court or 

the arbitrator should decide if the parties agreed to arbitration of the class claims. Both sides, 

however, ask the Court to make this determination and therefore, the Court will decide whether 

this arbitration agreement covers class claims.  

In Lamps Plus, Inc. v. Varela (2019) ___U.S.___ [139 S.Ct. 1407] the Supreme Court 

held that an arbitration agreement that is ambiguous on arbitration of class claims cannot be 

used to compel arbitration of those claims under the Federal Arbitration Act. (Id. at 1414-15.)  

The exact language of the arbitration clause was not provided by the Supreme Court. 

However, the Supreme Court noted the arbitration agreement “ ‘include[d] no express mention 

of class proceedings’ ” when discussing the procedural history. (Id. at 1413.) In addition, the 

District Court’s opinion provided the specific language: 

The Company and I mutually consent to the resolution by arbitration of all claims 

or controversies (“claims”), past, present or future that I may have against the 

Company or against its officers, directors, employees or agents in their capacity 

as such, or otherwise, or that the Company may have against me. Specifically, 

the Company and I mutually consent to the resolution by arbitration of all claims 

that may hereafter arise in connection with my employment, or any of the 

parties' rights and obligations arising under this Agreement. 

(Varela v. Lamps Plus, Inc. (C.D.Cal. July 7, 2016, No. CV 16-577-DMG (KSx)) 2016 

U.S.Dist.LEXIS 189521, at *3-4 (reversed on appeal).)  

Here, the arbitration agreement states that “[t]his arbitration agreement applies to any 

claim brought on an individual, class action, putative class action, collective action, multiple-

party, representative plaintiff and/or private attorney general basis by employee or on 

employee's behalf, that employee may have against the company; and conversely to any claim 

the company may have against the employee.” (Hishmeh declaration ex. A ¶5 (emphasis 

added).) This is the only sentence that mentions of class actions.  

Here, as in Lamps Plus, the FAA applies. (See, Hishmeh declaration ex. A ¶2.) Thus, the 

first step is to determine whether the arbitration agreement is ambiguous. (See, Lamps Plus, 

supra, 139 S.Ct. at 1414-1415.) “In California, an agreement is ambiguous ‘when it is capable of 

two or more constructions, both of which are reasonable.’ [Citations.]” (Ibid.) The arbitration 

agreement here makes it clear that it applies to “class action” claims. There is no class action 

waiver nor any other language in the agreement that suggests class action claims should not be 
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arbitrated. The only reasonable interpretation here is that the parties intended to arbitrate class 

claims. Thus, there is no ambiguity on this issue.  

The Court’s conclusion is bolstered by a recently published Court of Appeal Opinion. In 

Garner v. Inter-State Oil Co. (June 26, 2020, C088374) ___Cal.App.5th___ [2020 Cal. App. 

LEXIS 691] the court held that arbitration of class action claims was appropriate. There, the 

relevant language stated that: “ ‘To resolve employment disputes in an efficient and cost-

effective manner, you and Inter-State Oil Co. agree that any and all claims arising out of or 

related to your employment that could be filed in a court of law, including but not limited to, 

claims of unlawful harassment or discrimination, wrongful demotion, defamation, wrongful 

discharge, breach of contract, invasion of privacy, or class action shall be submitted to final and 

binding arbitration, and not to any other forum.’ ”(Id. at *3-4 (emphasis added).) The agreement 

also included the following waiver language: “ ‘This Arbitration Agreement Is A Waiver Of All 

Rights To A Civil Jury Trial Or Participation In A Civil Class Action Lawsuit For Claims Arising 

Out Of Your Employment.’ ” (Id. at *4 (emphasis removed).)  

The court explained that Lamps Plus was distinguishable because “when reading the 

arbitration agreement in this case as a whole, the language of the arbitration agreement 

provides for arbitration of class claims. Therefore, the parties consented to arbitrate class 

claims.” (Garner, supra,  at *6.) Here, as in Garner, the arbitration clause clearly covered class 

actions. 

The Court finds that arbitration of the class claims is required. While the notice of motion 

did not seek to compel arbitration of the class claims, the parties were aware of this issue and 

have sufficiently briefed it. In addition, both sides agree that the arbitration agreement is valid. 

Finally, to require Plaintiff to file a new motion to compel arbitration would be a waste of judicial 

resources as the Court has already considered the parties’ positions. In this situation, the Court 

finds there is no due process concern with ordering all non-PAGA claims to arbitration. 

Plaintiff’s request for judicial notice is denied. Plaintiff cites to the appendices filed by the 

Petitioner in Lamps Plus, Inc. v. Varela, ___U.S.____ 139 S. Ct. 1407, for the purpose of 

providing the words in the arbitration agreement in that case. This is not a matter appropriate for 

judicial notice.    

 

 

 


